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BOOK EEVIEWS 

Het Stellig Volkenrecht. By J. de Louter. s'Gravenhage : Martinus 
Nijhoff. 1910. Vol. I, x+556 pp.,-Vol. II, vi+525 pp. 

Students of international law may often have wondered why it was 
that a people who could claim the distinction of having given to the 
world the " Father of International Law " and other men of almost 
equal renown when that science was but in its infancy, seemed to have 
somewhat neglected their heritage in more recent times. While it is 
true that eminent statesmen and writers, such as for instance T. M. C. 
Asser and den Beer Poortugael have achieved world-wide fame, it can 
not be denied that the land of Grotius and of Bynkershoek has fur- 
nished but a small share of the contributions to the literature on modern 
international law which the brilliant early beginnings might have led one 
to expect. A satisfactory explanation of this phenomenon might not be 
easily found, but a very plausible reason — and one which is assigned by 
de Louter — is the fact that the important modern European languages, 
such as German, French, and English, are so universally understood by 
educated people in Holland that it would almost seem a waste of time 
and energy to write a book in the vernacular on a subject the best 
authorities for which can be readily consulted in the original. 1 Whatever 
the causes may have been, the time has surely arrived when a new and 
independent treatment of the whole field of international law is amply 
justified by the many recent developments, in all of which the Nether- 
lands have played a conspicuous part. It is therefore undoubtedly with 
particular pleasure and expectation that all those interested in the law 
of nations will have welcomed the publication of Professor J. de Louter's 
treatise. Mr. de Louter, who has for over twenty-five years occupied the 
chair of international law at the University of Utrecht, is probably best 
known to American scholars through his " Staats-en Administratief 
Recht van Nederlandsch-Indie," (5th ed. s'Gravenhage, 1904) which 
has long been pronounced the best treatise on the subject. In addition, 

i It might be interesting to note that the same consideration applies to Russia 
where linguistic ability is almost equally universal among the intelligent classes. 
Russia, too, can not be said to have contributed its proportionate share to inter- 
national law. 
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Professor de Louter has written many articles on international law and 
political science, and has been repeatedly appointed by his government 
to serve on important commissions dealing with the administration of the 
Dutch East Indies. The wealth of information and experience, there- 
fore, which the learned author brings to this, his most recent task, is in 
itself sufficient to arouse the highest expectations. As he himself ex- 
plains in the preface, the work is based upon many years of active teach- 
ing of international law. In his title, Mr. de Louter deliberately chose 
to use the word " stellig " or positive, and thus at once clearly defines 
his attitude toward his subject. He has nothing to do with the 
" wiysgeerig " or philosophic treatment of international law, and in the 
course of his preface and introduction repeatedly takes pains to express 
in unmistakable terms his belief that it is really positive law. As to the 
selection of the word " Volkenrecht " rather than " International Eecht," 
his reason seems to have been chiefly that the former is a good Dutch 
word, and that the distinction between the two terms is no longer of any 
consequence. He confines himself strictly to a treatment of public in- 
ternational law, for although he believes that private international law 
rests in principle on the former, he thinks it is much more properly 
treated under municipal law. As compared with other branches of the 
law, Mr. de Louter laments the backwardness of international law, al- 
though he sees in the tremendous strides made in recent years a hopeful 
sign for the future. He calls it a " young and promising branch of the 
law, but which has not yet reached full maturity." (Vol. I, p. 74.) In 
his definition of international law he follows closely Rivier and Bul- 
merincq when he says that it is " the law or sum total of the mutual 
rights and duties which govern the relations between independent states, 
and includes therefore all rules of law and institutions pertaining 
thereto." (Vol. I, p. 2.) In his very excellent chapter in which he 
discusses the members of the family of nations, American readers will 
find an instance of how easily our dealings with our sister republics on 
this hemisphere can be misconstrued even by well-meaning foreigners. 
" Since the incorporation of Cuba into the United States," says Mr. de 
Louter (Vol. I, p. 39), the number of independent sovereign states in 
America has been reduced to twenty ! Now while Cuba has so far hap- 
pily escaped " incorporation " into the United States and the number 
of our family is still twenty-one, it should not be forgotten that our last 
tioops were not withdrawn from the island until 1909, and that our 
administration there for three years may well have led the world to be- 
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lieve that we had " come to stay." In the chapter (Vol. I, pp. 60-74) 
in which de Louter examines the " attacks " made upon international 
law as law, he shows a distinctly modern and broad view, for which Lord 
Russell of Killowen so eloquently pleaded in his address at Saratoga 
Springs. One by one the author refutes in clear and logical language 
the arguments of those who would deny the existence of an international 
law. Compare, for example, his reply to the objection that there is no 
judge to administer this " law." It is true, says de Louter, that to-day 
we usually associate judicial authority with law, but that has not always 
been the case. For centuries law existed without regular courts and 
judges, and it can not be said, therefore, to depend upon the latter. 
Moreover, this argument will probably soon lose most of its weight when 
a regular international court of justice has become a reality. This 
possibility he takes up later. The introductory part is concluded by a 
very careful historical sketch of the growth of international law. We 
find a division into the customary three periods, viz., to 1648, from 1648 
to 1815, and since 1815. The part dealing with the Middle Ages (Vol. 
I, pp. 86-98) seems to have been done with especial care, and is more 
readable than most existing discussions of this period. Not much 
importance, however, seems to have been attached to the part played by 
the petty states of Italy. Interesting is his estimate of the nations which 
have contributed most in modern times towards the development of 
the science of international lav/: (1) Germans; (2) English and 
North American writers; (3) Italians. All other nations come after 
these three. 

The recent phenomenal developments of aerial navigation have already 
induced a number of writers to give some attention to the matter even in 
general treaties on international law. Bonfils, Fauchille, Merignhac 
and others have all included the subject in their latest books. Professor 
de Louter, for the sake of completeness rather than because he thinks the 
matter of any practical importance as yet, also has a few pages on the 
column of air. (Vol. I, pp. 328-329; Cf. also Vol. II, pp. 346-352.) 
He seems inclined to see in the whole situation arising from the introduc- 
tion of this new means of communication an analogy between the airspace 
and the high seas, and that consequently the former should be free for 
the use of all. This view will hardly be accepted as sound. It is based 
on the fundamental error that the atmosphere is by nature destined to 
serve as a common highway for the nations. But this leaves entirely 
out of account the fundamental right of self-preservation, and it is here 
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that the gulf which separates the atmosphere from the high seas becomes 
apparent. For while in the case of the high seas no nation has any 
vital interest in what takes place beyond a certain zone surrounding its 
coasts, the situation is entirely different with the column of air. Owing 
to the law of gravitation, every airship flying over a state is a menace to 
life and property below, and the danger does not only not diminish at a 
greater height, but actually increases. For this reason one can hardly 
escape the conclusion that absolute sovereignty over the airspace must be 
the starting point, while concessions on the part of the states will have 
to provide for the needs of aerial circulation. 2 It will perhaps be re- 
gretted by some readers that Mr. de Louter did not select more titles 
from the literature on the subject which is already assuming great pro- 
portions. It is significant, e. g., that a monthly publication, the Revue 
juridique Internationale de la locomotion derienne, has appeared in Paris 
since January, 1910. 

An institution of international law which may prove of great im- 
portance in connection with this very subject of aerial navigation is that 
of international servitudes, to which de Louter devotes a few para- 
graphs (Vol. I, pp. 339-342). He thinks, however, that there really is 
no such thing as a servitude in international law, and that whatever there 
might be left of it should be relegated to " international antiquities." 
Servitudes, he argues, imply " corporeal rights " (zakelijke rechten) which 
can not exist in the relations between sovereign states. They are simply 
international obligations, based usually upon contractual (treaty) agree- 
ments. Limitations of sovereignty such as seem implied in granting 
fishery rights (Vol. I, p. 385 ; cf. also p. 392) and other privileges of a like 
nature, do not, therefore, according to de Louter, constitute servitudes, but 
are merely contractual obligations affecting no one but the parties imme- 
diately concerned. They can never be acquired by possession or prescrip- 
tion, like land, and for that reason should not be designated by the term 
servitude. There is, of course, room for great difference of opinion on 
this subject, but the weakest point in the learned author's argument is 
perhaps that he regards international servitudes as incompatible with 
sovereignty, although a number of comparatively recent international 
incidents would seem to be in conflict with that view. (Treaty of June 
30, 1899, between Germany and Spain, Articles I, II ; Treaty of Ports- 

2 Cf. the dissertation by Lycklama a Nijholt, a countryman of de Louter's, 
entitled " De luchtvaart in het volkenreeht," Leiden, 1910, an English edition of 
which the author has recently published as "Air Sovereignty." 
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mouth, of September 5, 1905, Article 9; Treaty of October 26, 1905, be- 
tween Norway and Sweden.) 

The author discusses at considerable length the position of the Suez 
Canal, but as regards the Panama Canal he confines himself to a 
purely historical survey, without expressing an opinion on any of the 
important questions raised by its approaching completion. The Monroe 
Doctrine, too, receives but scant attention. 

In the last hundred pages of the first volume, de Louter has writteii 
what is probably the most satisfactory resume of the subject of Treaties 
that has ever been attempted. Treaties are treaties, irrespective of the 
subject-matter which they cover, is his contention, and although he gives 
detailed summaries of all the various types of treaties in use, he does 
not recognize any valid distinction between them as contractual obliga- 
tions. As regards the basis upon which the binding focre of such con- 
tracts between independent states rests, Mr. de Louter thinks it is to be 
found, not in natural law, or morals, or ethics, or even in selfishness and 
expediency, but in the existence of an international legal solidarity: 
good faith, firmly established as an historic fact and required by immemo- 
rial custom ; and he exclaims with Bynkershoek : " Pacta privatorum 
tuetur jus civile, pacta principum bona fides." One of the most charac- 
teristic features of modern international relations, says de Louter, is the 
overwhelmingly social and economic nature of the treaties which have 
been concluded during the last generation. He sees in this fact a strong 
guarantee that the future developments of international life will be 
essentially peaceful. 

The great emphasis laid on the economic relations between states has 
had as a natural consequence the steadily increasing importance of con- 
suls, to whose manifold functions and duties de Louter devotes several 
excellent chapters in his second volume (Vol. II, pp. 56-91). He is 
strongly in favor of the modern tendency towards a closer cooperation 
between the consular and diplomatic services, and heartily approves of 
Prance's system of easy interchange of the personnel between the two 
branches. Spain, Austria-Hungary and Russia have already followed 
her example. 

Considering the well-nigh universal interest shown to-day by the entire 
civilized world in the efforts made towards a settlement of international 
disputes by judicial means, Professor de Louter's views on this subject 
will be read with particular eagerness. The ultra-pacifists will, no 
doubt, be disappointed. But every sincere friend of peace will find 
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many a stimulating thought in the author's masterly exposition of the 
great problem. No other writer of a general work of this sort has ever 
approached the question in a more sober and scholarly, yet thoroughly 
sympathetic, manner than Mr. de Louter; and although we may not al- 
ways find it possible to agree with his conclusions, we cannot help but 
admire the sincerity of his convictions and the straightforwardness of his 
argument. De Louter's argument, as gathered from various chapters 
involving not infrequently repetition, is briefly this: granted that 
positive international law recognizes the possibility and desirability of 
settling all legal differences between nations by arbitration or other judi- 
cial means, there will always arise a number of important disputes of a 
delicate nature, whose causes are deeply rooted in the peoples themselves, 
and which are based upon historical events, traditions, or sentiment. 
They are the factors which cause international relations to take the form 
of organic life where elementary forces, irrespective of law and justice, 
may sometimes be seen at work shaping the destinies of nations. There 
is a great deal of truth, de Louter thinks, in Heeren's famous words: 
" Die Weltgeschichte ist das Weltgericht." In such cases war is at 
present the only solution, the ultima ratio. It is conceivable, of course, 
that after a long process of evolution a general stage of progress in the 
development of society will be reached at some distant time in the future, 
when war will be no longer necessary for further advancement, any more 
than slavery is to-day. On the other hand, it is entirely wrong to regard 
war as being in the nature of a judicial means of settling differences, for 
it only " proves on which side is the might, but not the right." (Vol. II, 
p 184.) But this injustice cannot be avoided in all cases which are not 
of a strictly legal nature, as e. g., questions concerning the possession or 
extension of territory; independence in internal and external affairs; 
commercial advantages and their furtherance; respect and consideration 
due from one nation to another. Whatever the future may have in store 
for us, we cannot shut our eyes to the fact that war is still with us, and 
that too much can not be expected from a mere improvement of the legal 
apparatus. It is gratifying to observe that the rule of law is gradually 
gaining ground. In the opinion of our author Arbitration is the most 
important branch of international law in the twentieth century, and he 
devotes to it a long and interesting chapter (Vol. II, pp. 121-164) . He 
doubts, to be sure, whether it will ever lend itself readily to the solution 
of problems where differences of a purely political or moral nature are 
involved, but he notes with satisfaction that at least one state, viz., Den- 
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mark, has already proved its willingness to arbitrate every question un- 
conditionally, excepting not even points of honor, vital interests, or inde- 
pendence; and that it has already concluded three treaties which em- 
body this most advanced attitude, to-wit, with Holland, Italy, and Por- 
tugal. De Louter gives also a very detailed account of the labors of the 
committee entrusted with the question of obligatory arbitration at the 
Second Hague Conference. He thinks the objections raised against it 
by Germany to have been without foundation and due to a wrong con- 
ception of international law. The question of obligatory arbitration and 
the attempt to establish a permanent court are really inseparable, but 
much confused thinking and misunderstanding as to the underlying 
principles has been indulged in. No one can foretell as yet what the final 
character of this court is to be, but it is de Louter's opinion that to take 
away from the parties the choice of the members of the court cannot be 
reconciled with their rights of sovereignty so long as we do not have a 
" world-state." Meanwhile de Louter expresses his unqualified satisfac- 
tion with what has already been accomplished by the two Hague Confer- 
ences, and is, on the whole, optimistic as to the future. What we must 
guard against most carefully, he says, is to try to force arbitration upon 
unwilling parties, for it would inevitably lead to the very opposite result 
from that intended and would only serve to injure the cause. 

Now just as it has become part of the positive law of nations to ex- 
haust all peaceful means in order to bring about an understanding be- 
tween the parties, it is equally the task of international law, once war 
has become inevitable, to devise such rules and regulations as will miti- 
gate its evils as far as possible, and to do its utmost to shorten its dura- 
tion. Much has already been accomplished in this direction, as may be 
seen from de Louter's concise, but thorough, presentation of the laws to 
be observed in time of war according to the most enlightened interna- 
tional agreements and precedents of modern times. Four chapters deal 
with war on land, and three with maritime warface. The capture of pri- 
vate property on the high seas, we are told, is historically explicable, but 
legally indefensible. The remainder of the second volume deals with the 
law of neutrality, a growth of the nineteenth century, but destined to 
loom larger and larger in the future. In view of our recent difficulties 
in maintaining neutrality at the Mexican border, it is consoling to recall 
that the United States has once upon a time made some real and lasting 
contributions to the laws of neutrality both on sea and land, and that 
even at present, as regards the assumption of responsibility of a govern- 
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ment for the unneutral behavior of private individuals, the English and 
American practice is really in advance of the present general require- 
ments under international law. Some states, however — including the 
Netherlands — provide in their municipal laws for the punishment of 
persons guilty of breaches of neutrality, and often deprive them of their 
nationality. De Louter then takes up the important topic of neutral 
commerce. He has a very detailed and exhaustive synopsis of the 
Declaration of London, and discusses at great length the establishment 
of a Prize Court. This he considers the most far-reaching step ever 
undertaken in this direction, indicating the crowning effort made in be- 
half of the commerce of neutrals. 

It is impossible here to dwell upon all the many excellent qualities of 
Prof, de Louter's work, but the most characteristic feature of the book, 
and one which strikes the reader from the very first, is the scrupulous 
fairness and the scientific method with which every question is ap- 
proached. The opening chapters of nearly all subdivisions where the 
author deals with the question in general (" in het algemeen ") will 
prove a source of delight to all those who are fond of going to the very 
root of a matter. The vast store of knowledge which the learned author 
had at his disposal enabled him to select with rare good judgment those 
examples from history which would best servp to illustrate the points he 
wished to make; and this without overburdening either the text or the 
notes with too many references and citations. In fact, one feels even in- 
clined to regret that he does not cite more Dutch authorities, especially 
as there has recently sprung up a considerable Dutch literature of excel- 
lent monographs which, unfortunately, are little known outside of Hol- 
land. De Louter does, however, mention some of the very best ones. 
Readers pressed for time will miss the convenience of an index, while the 
tables of contents give but a very imperfect idea of the wealth of ma- 
terial to be found in the text. 

Now that the Hague has become the diplomatic clearing-house, as it 
were, of the whole world, Professor de Louter has supplied a long-felt 
want in his native country at a most opportune time. No man could 
have acquitted himself of the task more satisfactorily. Sound scholar- 
ship, combined with a uniform perspecuity of style, have made his work 
one of the most substantial contributions of recent times to the great 
science of international law, and it can only be deplored that the barrier 
of language will probably prove a serious obstacle in giving the work the 
wide international circulation which it undoubtedly deserves. 

A. Van Hemeet Engert. 



